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JURISDICTION OF STATE COURT OF SUIT 
AGAINST INTERSTATE CARRIER FOR 
FAILURE TO FURNISH CARS TO SHIP- 
PER. 


The Supreme Court holds, that the Inter- 
state Commerce Act does not take away 
from state courts the right to entertain a 
suit for recovery of damages from an inter- 
state carrier for failure to furnish upon 
reasonable notice and in normal times a suf- 
ficient number of cars for the transportation 
of plaintiff’s goods. Penna. R. Co. v. Sow- 
man Shaft Coal Co., 37 Sup. Ct. 46. 


The court in construing the Interstate 
Commerce Act dwells upon Sec. 22 thereof, 
which provides that, “nothing in this act 
contained shall in any way abridge or alter 
the remedies now existing at common law 
or by statute, but the provisions of this act 
are in addition to such remedies.” It says, 
however, that “the act does not supersede 
the jurisdiction of state courts in any case, 
new or old, where the decision does not 
involve the determination of matters calling 
for the exercise of the administrative power 
and discretion of the Interstate Commerce 
Commission, or relate to a subject as to 
which the jurisdiction. of the federal courts 
is otherwise made exclusive.” Section 22, 
therefore, is not altogether as broad as its 
language implies. 


It is said further that: “If no adminis- 
trative question be involved, as well. may 
be the case, a claim for damages for failing 
upon reasonable request to furnish shipper 
in interstate commerce a sufficient number 
of cars to satisfy his needs may be en- 
forced in either a federal or a state court 
without any preliminary finding by the com- 
mission, and this whether the carrier’s 
default was a violation of its common-law 


weiks 





duty existing prior to the Hepburn Act of 
1906, or of the duty prescribed by that 
act.” 

The court then goes on to argue that in 
this case “there was evidence to show, and 
the jury found, that the conditions in the 
coal trade were normal and the demand for 
the cars reasonable.” Therefore, it was said 
to be “apparent that no administrative ques- 
tion was involved—nothing which the act 
intends shall be passed upon by the commis- 
sion, either to the exclusion of the courts 
or as a necessary condition to judicial 
action.” 


As showing what would take away nor- 
mality, car shortage was referred to and 
this would arise “from unusual demands or 
other abnormal conditions not reasonably to 
be foreseen ;” and in such times “car dis- 


tribution rules originating with the carrier 
; can be regarded as qualifying or affecting 
the right. of a shipper to demand and 


receive cars commensurate in number with 


his needs.” 


This would seem to put state jurisdic- 
tion in a somewhat precarious position. It 
leaves it to the carrier to declare what con- 
stitute unusual demands and what are ab- 
normal conditions which would take away 
that jurisdiction or compel a shipper to 
resort to the commission antecedently to 
bringing a suit. 


In this case the reasoning seemed to imply 
that the burden of proof was on the carrier 


‘to show jurisdiction did not exist at all, or 
that the suit was premature. ‘This is shown 


by the fact that the court considers the 
effect of evidence offered by the carrier as 
showing an unusual or abnormal condition 
not reasonably to be foreseen. The carrier 
proposed to show that many cars it was 
obliged to furnish other shippers were on 
the lines of other carriers and .for that 
reason unavoidable. 


The court reasons as to this, that busi- 
ness has been done this way for years, and 
the carrier should have anticipated it might 
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not be able to furnish cars at all times. But, 
what should it do? Is this the car shoriage 
it should originate a rule for? If so, in 
almost any kind of a case it may originate a 
rule, and possibly the burden would be on 
the shipper to show it was unreasonable. 
Then it would be up to the jury to decide 
a preliminary question of jurisdiction and 
after making an affirmative holding pro- 
ceed to determine the case on its merits. 
It seems to us that there ought to be some 
legal rule to say whether jurisdiction exists 
or not, and not allow this question to depend 
upon a question of fact for the jury. One 
does not wish to go into court and submit 
his proof and then be told that the jury 
turns him out because his suit was brought 
as to something happening in an abnormal 
time or in the presence of unusual 
conditions. 





WILL THE SENATE ALLOW THE COURTS 
TO BE SAVED? 





The people of this country in no uncer- 
tain manner demand simplification, expedi- 
tion and economy in the operation of the 
courts. It is a just demand and the failure 
to respond will jeopardize the peace, if not 
the very foundation of the republic. No 
sensible man will deny that a weakening of 
the courts means a weakening of the gov- 
ernment; and a loss of faith in the courts 
means the destruction of the government. 
When men desert the courts, nothing is 
left but force in the protection of property 
rights and civil liberty. 


It is hardly conceivable that a person is to 
be found, and certainly not a lawyer, who 
would trifle with such a solemn govern- 
mental condition or allow his personal views 
to block the necessary legislation. Yet, there 
are a few big men in the Senate of the 
United States, learned in the profession, en- 
joying the respect of their fellows and their 
constituents, who are justifying their oppo- 





sition to the unanimous voice of the great 
American Bar Association, farty-five State 
Bar Associations, all the national civic and 
commercial organizations and the deans of 
the law schools, because their personal ideas 
of the manner in which judicial procedure 
should be reformed do not conform to that 
of the thousands of practical, working law- 
yers and judges who have magnanimously 
and patriotically sunk all pride of opinion. 
It is the first time in the history of the civ- 
ilized world that the organized lawyers have 
agreed upon a program for the reform of 
the procedure of the courts. Ought not 
that to mean something to these senators? 


Have these senators the right to prevent 
the lawyers and judges from responding to 
a just demand of the people to “make 
courts of justice out of courts of law,” as 
aptly described in one of President Wilson’s 
pre-election addresses? Is it not a mo- 
ment when that high patriotism and broad 
statesmanship which gave us the constitu- 
tion, should sink the personal equation in 
the interest of the public good? . Has any 
senator, or any four senators, the right, 
morally or officially, on personal grounds, to 
stand in the way of such a needed reform 
or to set their present official power against 
the will of the people, and the unselfish 
effort of their lawyers and judges? 


But, above and beyond these considera- 
tions, have they the right to act the part 
of “the dog in the manger?” If, as meas- 
ured by their personal views, they believe 
to be wrong the unanimous opinion of the 
great American Bar Association; that of 
forty-five State Bar Associations and that 
of the deans of the law schools of this 
country there devolves upon them a sacred 
duty, forthwith, to propose a better plan 
of their own. The lawyers and the judges, 
in the interest of the general welfare, will 
come to these few senators, if they are sin- 
cere, if these few senators will not come 
to them. 


As we stated editorially last week, the 
American Bar Association’s bill for simpli- 
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fying procedure of the federal courts by 
vesting in the United States Supreme Court 
the same power for making rules for the 
law side that it has always possessed for the 
equity side, will be enacted into law at the 
present short session of Congress if suitable 
representation be made to representatives 
and senators. Let every lawyer inspire as 
many letters as possible. The number of the 
senate bill is S. 4551; the house bill is H. R. 
7572. The form of the short bill may be 
found in the reports of the Committee on 
Uniform Judicial Procedure published in 
the American Bar Association Reports. 


T. W. S. 








NOTES OF IMPORTANT DECISIONS. 





MUNICIPAL CORPORATION—IMPRISON- 
MENT FOR FINE AS UNCONSTITUTIONAL. 
—Kansas City, Mo., has an ordinance providing 
that any person engaging transportation for 
himself or goods in any carriage, buggy, wagon, 
automobile or taxicab and refusing to pay 
agreed, reasonable or fixed price shall be 
deemed guilty of a misdemeanor and fined, and 
upon failure to pay the fine to be committed. 
In Kansas City v. Pengilley, 189 S. W. 380, 
decided by Missouri Supreme Court, the facts 
show defendant was fined and committed to pay 
$15.40 for the use of an automobile and on 
appeal this judgment was reversed under Mis- 
souri Constitution forbidding imprisonment for 
debt. 


The court said: “A fine imposed for the in- 
fraction of a valid city ordinance is not within 
the prohibition mentioned. Is this ordinance 
valid? It is true it gives the unpaid owner of 
the vehicle no recovery under it; yet it does 
make the mere failure to pay an offense pun- 
ishable by imprisonment. * * * It cannot be 
admitted that the constitutional prohibition 
may be evaded by the device of declaring a 
simple breach of contract unless it be conceded 
that city councils and the legislature are not 
restricted at all. * * * In this case the ordinance 
did not require, nor did the evidence tend to- 
ward, proof of fraud in the procurement and 
use of the vehicle. * * * The ordinance consti- 
tutes an effort to do indirectly what the Con- 
stitution declares shall not be directly done.” 





In discussing the contention that the ordi- 
nance was within the state’s police power, it 
was said: “It is urged that the fact that the 
taxicab company was a common carrier ought 
to induce a different conclusion. There is no 
direct proof supporting the fact assumed. The 
taxicab company is in no wise at the mercy of 
its patrons. It may require payment in ad- 
vance if it so desires and thus protect itself. 
Regulations may be imposed upon patrons of 
carriers and fines may be assessed for their 
violation, but such regulations must accord with 
applicable constitutional provisions. Further 
the ordinance is not limited to common car- 
riers, but applies by its terms to every horse- 
drawn or power-compelled vehicle hired for the 
conveyance of goods or passengers. Again, it is 
confined to licensed vehicles.’ 


The general principle stated as to evasion of 
the constitutional principle involved seems emi- 
nently sound and so are the observations in re- 
gard to common carriers. Also it seems to us 
it ought to include owners of licensed vehicles. 
Common carriers, while bound to serve all who 
properly apply for service in the line in which 
they hold themselves out to render service, yet 
compulsory service cannot be demanded except 
upon payment or tender of payment. So far as 
licenses are concerned these are enforced as 
revenue measures and owners of vehicles may 
refuse to render service unless they are made 
legally satisfied in advance. We do not think 
even that the intent to defraud in hiring a 
vehicle would make such an ordinance valid. 
That may be guarded against by demand of pre- 
payment and ordinances are not to protect peo- 
ple against improvident contracts. 


As contra this conclusion is cited Bray v. 
State, 140 Ala. 172, 37 So. 250, which discusses a 
similar ordinance for the protection of owners 
of licensed vehicles. It is going a considerable 
length, however, for the police power thus to 
favor such owners. Its utmost reach would be 
to ward off altercations, verbal or physical, be- 
tween individuals in private contracts in their 
own competency to prevent. 





BANKRUPTCY—LIABILITY FOR OBTAIN- 
ING PROPERTY BY FALSE PRETENSES.— 
The bankruptcy statute provides that a dis- 
charge in bankruptcy does not release from lia- 
bility for obtaining property by false pretenses 
or false representations. Re Daufel, 114 N. E. 
52, 219 N. Y. 188, decided by New York Court 
of Appeals, holds that where a bond was ob- 
tained from a surety company by false pre- 
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not be able to furnish cars at all times. But, 
what should it do? Is this the car shoriage 
it should originate a rule for? If so, in 
almost any kind of a case it may originate a 
rule, and possibly the burden would be on 
the shipper to show it was unreasonable. 
Then it would be up to the jury to decide 
a preliminary question of jurisdiction and 
after making an affirmative holding pro- 
ceed to determine the case on its merits. 
It seems to us that there ought to be some 
legal rule to say whether jurisdiction exists 
or not, and not allow this question to depend 
upon a question of fact for the jury. One 
does not wish to go into court and submit 
his proof and. then be told that the jury 
turns him out because his suit was brought 
as to something happening in an abnormal 
time or in the presence of unusual 
conditions. 





WILL THE SENATE ALLOW THE COURTS 
TO BE SAVED? 





The people of this country in no uncer- 
tain manner demand simplification, expedi- 
tion and economy in the operation of the 
courts. It is a just demand and the failure 
to respond will jeopardize the peace, if not 
the very foundation of the republic. No 
sensible man will deny that a weakening of 
the courts means a weakening of the gov- 
ernment; and a loss of faith in the courts 
means the destruction of the government. 
When men desert the courts, nothing is 
left but force in the protection of property 
rights and civil liberty. 


It is hardly conceivable that a person is to 
be found, and certainly not a lawyer, who 
would trifle with such a solemn govern- 
mental condition or allow his personal views 
to block the necessary legislation. Yet, there 
are a few big men in the Senate of the 
United States, learned in the profession, en- 
joying the respect of their fellows and their 
constituents, who are justifying their oppo- 





sition to the unanimous voice of the great 
American Bar Association, forty-five State 
Bar Associations, all the national civic and 


commercial organizations and the deans of 


the law Schools, because their personal ideas 
of the manner in which judicial procedure 
should be reformed do not conform to that 
of the thousands of practical, working law- 
yers and judges who have magnanimously 
and patriotically sunk all pride of opinion. 
It is the first time in the history of the civ- 
ilized world that the organized lawyers have 
agreed upon a program for the reform of 
the procedure of the courts. Ought not 
that to mean something to these senators? 


Have these senators the right to prevent 
the lawyers and judges from responding to 
a just demand of the people to “make 
courts of justice out of courts of law,” as 
aptly described in one of President Wilson’s 
pre-election addresses? Is it not a mo- 
ment when that high patriotism and broad 
statesmanship which gave us the constitu- 
tion, should sink the personal equation in 
the interest of the public good? Has any 
senator, or any four senators, the right, 
morally or officially, on personal grounds, to 
stand in the way of such a needed reform 
or to set their present official power against 
the will of the people, and the unselfish 
effort of their lawyers and judges? 


But, above and beyond these considera- 
tions, have they the right to act the part 
of “the dog in the manger?” If, as meas- 
ured by their personal’ views, they believe’ 
to be wrong the unanimous opinion of the 
great American Bar Association; that of 
forty-five State Bar Associations and that 
of the deans of the law schools of this 
country there devolves upon them a sacred 
duty, forthwith, to propose a better plan 
of their own. The lawyers and the judges, 
in the interest of the general welfare, will 
come to these few senators, if they are sin- 
cere, if these few senators will not come 
to them. 


As we stated editorially last week, the - 
American Bar Association’s bill for simpli- 
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fying procedure of the federal courts by 
vesting in the United States Supreme Court 
the same power for making rules for the 
law side that it has always possessed for the 
equity side, will be enacted into law at the 
present short session of Congress if suitable 
representation be made to representatives 
and senators. Let every lawyer inspire as 
many letters as possible. The number of the 
senate bill is S. 4551; the house bill is H.R. 
7572. The form of the short bill may be 
found in the reports of the Committee on 
Uniform Judicial Procedure published in 
the American Bar Association Reports. 


T. W. S. 








NOTES OF IMPORTANT DECISIONS. 





MUNICIPAL. CORPORATION—IMPRISON- 
MENT FOR FINE AS UNCONSTITUTIONAL. 
—Kansas City, Mo., has an ordinance providing 
that any person engaging transportation for 
himself or goods in any carriage, buggy, wagon, 
automobile or taxicab and refusing to pay 
agreed, reasonable or fixed price shall be 
deemed guilty of a misdemeanor and fined, and 
upon failure to pay the fine to be committed. 
In Kansas City v. Pengilley, 189 S. W. 380, 
decided by Missouri Supreme Court, the facts 
show defendant was fined and committed to pay 
$15.40 for the use of an automobile and on 
appeal this judgment was reversed under Mis- 
souri Constitution forbidding imprisonment for 
debt. 


The court said: “A fine imposed for the in- 
fraction of a valid city ordinance is not within 
the prohibition mentioned. Is this ordinance 
valid? It is true it gives the unpaid owner of 
the vehicle no recovery under it; yet it does 
make the mere failure to pay an offense pun- 
ishable by imprisonment. * * * It cannot be 
admitted that the constitutional prohibition 
may be evaded by the device of declaring a 
simple breach of contract unless it be conceded 
that city councils and the legislature are not 
restricted at all. * * * In this case the ordinance 
did not require, nor did the evidence tend to- 
ward, proof of fraud in the procurement and 
use of the vehicle. * * * The ordinance consti- 
tutes an effort to do indirectly what the Con- 
stitution declares shall not be directly done.” 





In discussing the contention that the ordi- 
nance was within the state’s police power, it 
was said: “It is urged that the fact that the 
taxicab company was a common carrier ought 
to induce a different conclusion. There is no 
direct proof supporting the fact assumed. The 
taxicab company is in no wise at the mercy of 
its patrons. It may require payment in ad- 
vance if it so desires and thus protect itself. 
Regulations may be imposed upon patrons of 
carriers and fines may be assessed for their 
violation, but such regulations must accord with 
applicable constitutional provisions. Further 
the ordinance is not limited to common car- 
riers, but applies by its terms to every horse- 
drawn or power-compelled vehicle hired for the 
conveyance of goods or passengers. Again, it is 
confined to licensed vehicles.” 


The general principle stated as to evasion of 
the constitutional principle involved seems emi- 
nently sound and so are the observations in re- 
gard to common carriers. Also it seems to us 
it ought to include owners of licensed vehicles. 
Common carriers, while bound to serve all who 
properly apply for service in the line in which 
they hold themselves out to render service, yet 
compulsory service cannot be demanded except 
upon payment or tender of payment. So far as 
licenses are concerned these are enforced as 
revenue measures and owners of vehicles may 
refuse to render service unless they are made 
legally satisfied in advance. We do not think 
even that the intent to defraud in hiring a 
vehicle would make such an ordinance valid. 
That may be guarded against by demand of pre- 
payment and ordinances are not to protect peo- 
ple against improvident confracts. 


As contra this conclusion is cited Bray v. 
State, 140 Ala. 172, 37 So. 250, which discusses a 
similar ordinance for the protection of owners 
of licensed vehicles. It is going a considerable 
length, however, for the police power thus to 
favor such owners. Its utmost reach would be 
to ward off altercations, verbal or physical, be- 
tween individuals in private contracts in their 
own competency to prevent. 





BANKRUPTCY—LIABILITY FOR OBTAIN. 
ING PROPERTY BY FALSE PRETENSES.— 
The bankruptcy statute provides that a dis- 
charge in bankruptcy does not release from lia- 
bility for obtaining property by false pretenses 
or false representations. Re Daufel, 114 N. E. 
52, 219 N. Y. 188, decided by New York Court 
of Appeals, holds that where a bond was ob- 
tained from a surety company by false pre- 
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tenses or false representations as to his sol- 
vency and the company paid in discharge of 
its obligation a certain sum, this created a lia- 
bility not released by the obligor’s subsequent 
adjudication as a bankrupt. 

The court said: “Obtaining the bond by false 
representations and paying the obligee the 
amount of the loss should be regarded as one 
transaction, which amounted to obtaining 
money by false representations within the 
bankrupt law. This law does not require that 


the property shall be obtained by the bankrupt ‘ 


at the instant of making the false representa- 
tions, nor that it shall pass directly to the 
bankrupt. In criminal cases the rule relating 
to the crime of obtaining property by false 
representations is the same. The parties in the 
case under consideration intended at the time 
the false representations were made that the 
bonding company should assume the contract 
of suretyship in Dunfee’s behalf, and _ they 
must have had in contemplation all the re- 
sults that naturally follow from such a con- 
tract. So when the surety company paid the 
loss to the obligee in fulfillment of its obliga- 
tion, the law implied that the payment was at 
the request of Dunfee, and this implication 
arose from the contract of suretyship itself.” 

The reasoning is not fully satisfying. If, as 
said, the rule above expressed is the same as 
in criminal cases, it is thus deemed so be- 
cause the offense in the actual obtaining looks 
upon the false representations as evidence in 
presenti—the efflux of time cutting no figure 
in the result accomplished. But the obtaining 
a bond was all that the obligor sought. In ob- 
taining this he secured delivery of a contract 
that answered the full purpose of the false rep- 
resentations. The payment of the bond was a 
new consequence of its having been given. The 
color of his act could not be affected by what 
the surety did in his own behalf afterward. 
Then an obligation was raised against the ob- 
ligor, which in itself was but another contract. 
It seems to us the statute meant tangible prop- 
erty sought directly through and by means of 
the false representation. By construction only 
the contracting>of a debt by the bankrupt 
against himself is called property. All that he 
obtained was a debt against himself. The stat- 
ute seems to us to mean the obtaining of prop- 
erty for oneself not creating a debt against him- 
self. 





INSURANCE—POLICY IN FAVOR OF WIFE 
SUBSEQUENTLY DIVORCED.—In 83 Cent. L. 
J. 200, we considered a decision by Texas Civil 
Court of Appeals (N. W. M. L. Ins. Co. v. 
Whitsell, 188 S. W. 22) which held that divorce 








of a wife caused a cessation of insurable in- 
terest in the life of her former husband and 
made it against public policy for her further to 
maintain such policy. 


Here attention is called to a case decided by 
Kentucky Court of Appeals, which holds that 
where a marriage has been declared void ab 
initio, insurable interest in the life of the 
pseudo husband ceases with the rendition of 
the decree, but if the woman continues to pay 
premiums until he dies, she may recover from 
the company the premiums she pays. 


In this case there was tender by the company 
of the premiums which had been paid and the 
rule that a divorced wife (not one declared 
never to have been lawfully married) could 
recover for all premiums paid was conceded 
as established by Kentucky decision. But it 
was claimed this rule did not cover the case. 
Western S. L. Ins. Co., 189 S. W. 429. 


Thus it was said: “Counsel for appellee con- 
tends that the above rule applies only where 
there has been a divorce from a legal marriage 
and has no application where the judgment an- 
nuls a void marriage. * * * The argument is 
ingenious, and, if sound, leaves a pseudo wife 
in a very much better position with reference 
to property acquired by her from the illegal 
husband during and by reason of an illegal mar- 
riage relationship when same is declared a 
nullity, than a legal wife is left with reference 
to property acquired by her from her husband 
during and by reason of a legal marriage when 
same has been dissolved.” The court therefore 
rejected this reasoning. 


Where it seems to us is the error of this 
reasoning is the recognition of any insurable 
interest in the pseudo wife at any time, whether 
hefore or after the marriage was declared null 
and void. Insurable interest is a question of 
law as applied to existing facts. Her payment 
of premiums at any time accomplished nothing 
and when she continued to pay them after 
nullity of the marriage was declared she did 
not have any excuse even in good faith for 
making the payments. 


This case differs from the Whitsell case in 
that the policy there had a lawful beginning. 
Here it did not. We differed from the ruling 
of Texas court in its declaring it did not sur- 
vive the divorce under the rule against wager 
contracts. The contract here ought to have 
been deemed a wager contract from its incep- 
tion and if not then certainly when thé mar- 
riage was declared a nullity. The decree ought 
as far as possible to be made to relate back. 
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DOUBLE INHERITANCE TAX 
AVOIDED — NON-TAXABILITY OF 
PLEDGED PROPERTY OF NON- 
RESIDENTS. 





The inherent difficulties attendant upon 
the collection of inheritance taxes from es- 
tates of non-resident decedents enforceable 
by reason of the dominion of the taxing 
state over property in such cases having its 
situs there, were never better exemplified 
than in a case recently decided by the Su- 
preme Court of New Jersey.’ 


. 


The case arose upon the return of a writ 
of certiorari and the facts are fully recited 
in the opinion of Mr. Justice Swayze: 


“%* & * * * a resident of Hartford, Conn., 
in his lifetime pledged certain stocks of New 
Jersey corporations and other collateral with 
the Phoenix National Bank of Hartford, 
as security for a note and died intes- 
tate, no part of the note having been paid. 
The question presented by this case is 
whether the New Jersey stocks so pledged 
are subject to the transfer tax under the 
act of 1914 (P. L. 267). That act, so far 
as material to this case, imposes the tax 
when the transfer is by will or intestate 
law of shares of stock of corporations of 
this state. The question therefore narrows 
to whether the testator’s will transferred 
these stocks. He did not own the stocks; 
at most he had an interest therein, which 
was subject to the rights of the pledgee, 
and the pledgee could not be deprived of 
its property right to transfer the shares 
to a purchaser and apply the proceeds to 
the debt. There might or might not be a 
valuable equity, but all that could be trans- 


ferred by testator’s will was the right to 


redeem, or, if the stock had been trans- 
ferred by the pledgee, the right to an ac- 
counting and the payment of the balance, 
if any, after satisfaction of the debt. There 
could be no transfer of stock within the 
meaning of the statute until and unless 
the debt was paid. The pledgee might sell 
and transfer the New Jersey stocks and 
apply the proceeds to payment of the debt 
and leave no equity therein, since their 
value was less than the debt; in that event 


(1) Security Trust Company, Executor, &c. 


v. E. I. Edwards, Comptroller, 99 Atl. 133. 





the transfer of the stocks would be by vir- 
tue of the power of attorney given by the 
testator in his lifetime and not by his will 
or by intestate law as required by the stat- 
ute. The question has been decided in the 
same way by the courts of New York. We 
cannot add to the reasoning of Surrogate 
Fowler.” 


“We are not called upon by the facts of 
this case to express an opinion on the 
question that would be presented if the debt 
was satisfied out of other collateral and the 
New Jersey stocks or some of them still 
remained in the hands of the pledgee. 

“The tax must be set aside.” 


Basis of Claim for Exemption—The 
prosecutor of the writ based its demands 
for relief upon the ground that the tax im- 
posed was illegal, unconstitutional and 
void : 


(a) By reason of the fact that it is a 
tax upon property of the estate of a non- 
resident decedent not situated within the 
state of New Jersey within the provisions 
of the statute relating to taxable transfers 
of property. 

(b) By reason of the fact that such tax 
is a taking of property without due pro- 
cess of law within the prohibitions of the 
constitution of the United States and the 
constitution of the state of New Jersey. 


And upon the further ground that the 
assessment of tax upon the transfer dimin- 
ishes the security of the pledgee and also 
thereby subjects the estate of the pledgor 
to an additional burden and so is illegal, 
unconstitutional and void: 


By reason of the fact that such tax con- 
stitutes an impairment of the obligation of 


contracts within the jurisdictions of the 
constitution of the United States and the 


constitution of the state of New Jersey. 


Synopsis of Introduction Arguments— 
Upon the argument it was admitted that 
there would be no controversy if the intes- 
tate non-resident decedent had not pledged 
the shares of New Jersey corporations re- 


(2) Estate of Ames, 141 N. Y. Supp. 793. 
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ferred to, for it is the settled law of the 
state that the Transfer Inheritance Tax 
Statute is effectual to impose a valid tax 
upon the transfer, by reason of intestacy, of 
such shares owned by non-residents.* 


Nor would there have been any ques- 
tion presented as to taxability of the prop- 
erty transferred if the intestate had been 
a resident decedent and had pledged the 
shares, for the same statute is also held ef- 
fectual to impose a valid tax upon the 
transfer of or succession to all property of 
intestate residents of the state, excluding 
of course, real property beyond its boun- 
daries.* 


Delay in Assessment Even if Taxable— 
It was suggested, however, that prudence 
would counsel, even in such case, a delay 
or suspension of appraisal or assessment 
until the contract of pledge terminated, so 
that the security of the pledgee be not di- 
minished and the obligations of the con- 
tract be not impaired, for it is not incon- 
ceivable that the property pledged as col- 
lateral might so depreciate in value, as 
sometimes happens, that upon the extinc- 
tion of the pledge the equity would be with- 
out value. 


Erroneous Assumptions by Tax Officials 
—The assessment reviewed in the case was 
made evidently upon certain erroneous as- 
sumptions by the taxing authorities: 


First. That the interest of the non- 
resident decedent in relation to the pledged 
New Jersey shares is necessarily an in- 
terest in the shares within the meaning of 
the statute, and, 


Second. That the situs of such or of any 
interest in relation to said shares, in case 
the pledgor is a non-resident, is necessarily 
within the state of New Jersey. 

It was further argued that both of these 
assumptions being found gratuitous and in 


(3) Carr v. Edwards, 55 Vroom 667; Sawter 
vy. Shoenthal, 83 N. J. L. 500; Eastwood v. Rus- 
sell, 81 N. J. L. 672. 

(4) Eastwood v. Russell, 
Edwards, 96 Atl, Rep. 186. 


supra; Howell v. 





conflict with universally accepted princi- 
ples of the law, the imposition of tax there- 
upon falls to the ground. 


In the first place, there is unanimity 
among the authorities that the interest of 
the pledgor in relation to the property 
pledged is to be defined as a right of re- 
demption merely. 


In the second place the situs of such right, 
(i. e., chose in action) is upon no ascer- 
tainable theory ascribable elsewhere than 
to the domicile of the non-resident de- 
cedent. It is there and nowhere else that 
the right must be enforced.® 


Surrogate Fowler's Opinion in the Ames 
Case—In the Estate of Ames,® referred to 
approvingly in Judge Swayze’s opinion, Mr. 
Surrogate Fowler, the able jurist of an ad- 
joining jurisdiction had held that under the 
New York Transfer Tax Act pledged prop- 
erty of non-residents was not taxable, the 
learned surrogate saying: 


“Did the decedent’s interest in the bonds 
of the Northern Pacific Company, which, 
together with the stock of the American 
Sugar Refining Company, were pledged 
with the Mercantile Trust Company for 
the payment of the loan made to the de- 
cedent by the company constitute property, 
within this state at the date of his death? 
The title to the bonds was in the Mercan- 
tile Trust Company, and at the time of de- 
cedent’s death his interest in the bonds 
were merely a right to redeem them from 
the trust company by payment of the loan 
for which they were pledged. There is no 
evidence that any demand was made upon 
the decedent by the trust company for the 
payment of the loan. Until such a demand 
had been made the decedent was not in- 
debted to the trust company, and the com- 
pany would have no right to dispose of the 
collateral security. Therefore it would ap- 
pear that at the time of decedent’s death he 
did not own the bonds or any part of them, 
and that his only interest in them was a 
right to redeem them. This, however, was 
not a right to any particular bond or bonds: 
it was not a right to any particular prop- 


(5) Penfold v. Edwards, 87 N. J. L. 462; Mil- 
ler v. Edwards, 85 N. J. L. 517. 


(6) 141 N.Y. Supp. 793. 
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erty located in this state. It was merely a 
right of redemption, and as such it had its 
situs at the place of decedent’s domicile. 
Such a right or interest when owned by a 
non-resident is not subject to a transfer 
tax in this state.’ Therefore the appraiser 
erred in reporting as taxable that propor- 
tion of the difference between the amount 
loaned to the decedent by the Mercantile 
Trust Company and the value of the se- 
curity pledged with the said company which 
the value of the bonds bore to the value of 
the entire security. 


“The same reasoning applies in regard to 
the value of decedent’s interest in the stock 
of the General Electric Company pledged 
with foreign creditors for the payment of 
loans made by them to the decedent. There 
was no proof before the appraiser that the 
loans had been paid, or that the collateral 
had been sold by the foreign creditors. 
Therefore at the time of decedent’s death 
his interest in such collateral consisted of 
a right to redeem, and as this was not a 
right to any share or shares of stock of 
the General Electric Company, but merely 
a chose in action it was not taxable under 


the Transfer Tax Laws of this state.” 
* a * 


“The only taxable assets were the shares 
of the General Electric Company which 
were not pledged, and from the value of 
these should be deducted the New York 
commissions and expenses of administra- 
tion. Order fixing tax reversed.” 

Pledged Property Not Transferable—It 
may be contended that the difference in the 
views of courts of different states as to 
where the title to stock in pledge lies, 
whether in pledgor or pledgee, may com- 
pel a different result from that reached in 
the cases reviewed. But such a considera- 
tion should have no weight for the reason 
that wherever the title to the stock may be 
lodged, the contract of pledge has destroyed 
its one essential attribute by reason of 
which statutes such as the one under con- 
sideration operate at all, to wit: the attri- 
bute of transferability. 

In making the assessment complained of 
the taxing authorities were moved undoubt- 


(7) Matter of Phipps, 77 Huh, 325; aff’d 143 
N. Y. 641; Matter of Chabot, 44 App. Div. 340; 
aff’d sub nom; Matter of Zefita, 167 N. Y. 280. 





edly by a laudable desire to prevent an ap- 
parent transfer of New Jersey shares from 
escaping taxation, but they failed to ob- 
serve the larger aspects of the case: lf 
decedent had sold his shares before he 
died, no tax could be claimed. The right 
to sell is no more necessarily an incident 
to the lawful ownership thereof than the 
right to pledge such shares. and the result- 
ing status of the property in either case 
removes it from the scope of a transfer tax 
act, such as the one under which the assess- 
ment was made. 


An argument frequently heard when no 
other is at hand in support of such a tax 
as in the cases considered is that failure to 
impose the tax upon some theory or an- 
other will open the door to an easy meth- 
od for non-residents to evade this tax en- 
tirely. This argument should have no more 
weight than the assertion that non-residents 
can devise no better way of roasting pigs 
than by burning down their houses. If 
there is evasion intended, why not the sim- 
pler method (it is believed so much in 
vogue among non-residents) of endorsing 
stock certificates of New Jersey corpora- 
tions in blank during lifetime or of dispos- 
ing of such investments altogether ? 


Although it appears that none of the 
pledged New Jersey shares has been actual- 
ly redeemed, the argument was anticipated 
that the transfer of such shares upon re- 
demption by the administrator would be 
subject to tax and the judgment should 
therefore suspend taxation instead of re- 
versing the assessment and exempting the 
estate from tax. This contention if made 
in the case of a resident decedent would 
undoubtedly be compelling and it has been 
so deemed, but when urged in the case of 
the non-resident decedent it will be seen to 
have no merit whatsoever. The tax imposed 
by the statute under consideration is upon 
the universal succession to or transfer of 
the property of the decedent to his personal 
representatives. It is the status of the 
property at the time of death that deter- 
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the transfer. In the case of the resident re hee 
decedent all of his property (excluding real PAUL v. STUCKEY. 
estate beyond the state boundaries) is sub- 

Supreme Court of Arkansas. Nov. 20, 1916. 


ject to the tax. In the case of the non- 
resident decedent, however, it is only the 
property within the jurisdiction at the time 
of his death that is subject to the opera- 
tion of the statute. Therefore the right of 
redemption, or in other words, the prop- 
erty to which the personal representative 
of the resident decedent succeeds is in any 
event certainly subject to tax whether the 
tax be imposed at the time of the death or 
more prudently at the time when the value 
of the property which is the subject of tax- 
ation shall have become ascertainable upon 
the termination of the pledge contract, 
whereas the right of redemption, or in other 
words, the property to which the personal 
representative of the non-resident decedent 
succeeds at death is exempt im any event 
by reason of its situs at the foreign domi- 
cile and while any subsequent transaction in 
compliance with the terms of the contract 
of pledge may serve to make certain the 
value of the right to which he succeeds, it 
cannot be given the effect of changing the 
status of the property which has already 
been transferred to the personal representa- 
tive free from the operation of the transfer 
tax statute any more than such a subse- 
quent transaction changes the status of the 
property transferred in the case of the resi- 
dent decedent. To repeat, it is the transfer 
or the right of succession to the property 
that is subjected to the tax and not the 
property itself. The subsequent redemp- 
tion of the New Jersey shares if effected by 
the personal representative of the non-resi- 
dent decedent can be regarded as nothing 
else than an investment of other funds of 
the estate which must necessarily be em- 
ployed for that purpose. 


JoserH F. McCtoy. 
New York, N. Y. 








189 S. W. 676. 





Service of summons in a civil action upon an 
attorney while engaged in the trial of a cause 
in a county other than that of his residence 
does not contravene any rule of public policy 
nor any statute, but attorneys come within the 
general class against whom suits may be 
brought in any county in which defendant is 
summoned under direct provision of Kirby's 
Dig. § 6072, and section 3129, exempting wit- 
nesses attending trial from being sued in coun- 
ties where they do not reside, not applying. 





WOOD, J. The appellant filed her complaint 
against the appellee in the Pulaski circuit court, 
alleging that appellee was indebted to the estate 
of John P. Paul in the sum of $700, and asking 
that she, as his administratrix, have judgment 
for that amount. She had summons issued. 
Appellee is an attorney. He was engaged in 
defending one Atkinson, who was on trial 
charged with a felony in the Pulaski circuit 
court. Appellee, while thus engaged, was called 
to the door of the courtroom and the summons 
issued in the civil suit was served upon him. 
Appellee at that time resided in Jackson county. 
He moved to quash the service of summons: 
The court sustained the motion, dismissed ap- 
pellant’s complaint, and she appeals. 


Was the service valid? The action instituted 
against the appellee belongs to that class that 
may be brought in any county in which the de- 
fendant is summoned. Section 6072 of Kirby’s 
Digest. We have a statute expressly exempt- 
ing witnesses from being sued in counties where 
they do not reside, while going, returning, or 
attending in obedience to a subpena. Kirby’s 
Digest, § 3129. But there is no such statute 
concerning attorneys at law. They fall, so far 
as statutory enactment is concerned, within 
the general class against whom suits may be 
brought in any county in which the defendant 
is summoned. Kirby’s Digest, § 6072, supra. 

The appellee contends that attorneys, while 
attending court in their professional capacity 
in counties other than their residence, should 
be exempt from the service of summons in 
civil actions against them in those counties 
under the doctrine announced by this court in 
Powers v. Arkadelphia Lumber Co., 61 Ark. 
504, 33 S. W. 842, 54 Am. St. Rep. 276, and 
Martin v. Bacon, 76 Ark, 158, 88 S. W. 863, 113 
Am. St. Rep. 81, 6 Ann. Cas. 336, to the effect 
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that suitors, while in attendance upon judicial 
proceedings in courts other than that of their 
residence, are privileged from the service of 
summons in other adverse proceedings insti- 
tuted against them in those counties. 


In Powers v. Arkadelphia Lumber Co., 


supra, we said: 
“One line of authorities rests the privilege 


solely on the familiar constitutional ground of 
freedom from arrest on civil process, but we 


prefer to rest it also on the ground of a sound ° 


public policy, so aptly expressed by the Supreme 
Court of Ohio in the case of Andrews v. Lem- 
beck, 46 Ohio St. 40 (18 N. E. 483, 15 Am. St. 
Rep. 547), thus: ‘The question is one which 
profoundly concerns the free and unhampered 
administration of justice in the courts. That 
suitors should feel free and safe at all times to 
attend, within any jurisdiction outside of their 
own, upon judicial proceedings in which they 
are concerned, and which require their pres- 
ence, without incurring the liability of being 
picked up and held to answer to some other 
adverse judicial proceeding against them, is so 
far a rule of public policy that it has received 
almost universal recognition wherever the 
common law is known and administered.’ ” 


And again, quoting from Lamkin v. Star- 
key, 7 Hun. (N. Y.) 479, we said: 

“The court has power independently of the 
statute, to protect its suitors, officers, and wit- 
nesses.” 

In Martin v. Bacon, supra, we quoted the 
language of Judge Elliott in Wilson v. Don- 
aldson, 117 Ind. 356, 20 N. E. 250, 3 L. R. A. 
266, 10 Am. St. Rep. 48, as follows: 

“High considerations of public policy require 
that the law should encourage him (the non- 
resident suitcr) to freely enter our forums by 
granting immunity from process in other civil 
actions, and not discourage him by burdening 
him with the obligation to submit to the writs 
of our courts if he comes within our borders.” 


* * * * * * 


It is shown by numerous authorities collated 
in the note to Mullen v. Sanborn, et al., 25 L. 
R. A. 721, that the rule arose and exists as 
one of the necessities of judicial administration, 
because without it it would be impossible for 
the courts to fully and freely administer justice. 
It is there succinctly stated that: 


“lhe rule exists in order that causes may be 
fully heard and justice administered in an or- 
derly manner. The privilege is to subserve pub- 
lic interests.” 

Now the service of summons in a civil action 
upon an attorney while engaged in the trial of 
a cause pending in a county other than that 
in which he resides does not contravene any 
doctrine of public policy as above defined and 
as announced in our decisions supra, The 
service of summons is had by delivering to the 


‘and counsel. 





defendant a copy thereof, or, if he refuses to re: 
ceive it, by offering him a copy thereof. Sec: 
tion 6042, Kirby’s digest. 

We cannot see that the mere service of sum- 
mons upon an attorney while in attendance 
upon a court in his professional capacity would 
in any way infringe upon the dignity or invade 
the prerogatives of the court. It could not 
interrupt the orderly progress of trials nor tend 
in the least to hamper and embarrass the courts 
in the administration of justice. Therefore, as 
we view it, the public good would not be ad- 
versely affected by such procedure, and the rule 
of public policy applicable to suitors does not 
obtain. 

In Netograph Mfg. Co. v. Scrugham, 197 N. Y. 
377, 90 N. EB. 962, 27 L. R. A. (N. S.) 333, 134 
Am. St. Rep. 886, it is held that (quoting syl- 
labus): 

“The exemption of a suitor or witness from 
process is not a natural right, but a privilege 
having its origin in the necessity for protecting 
courts from interruption and delay and wit- 
nesses or parties from the temptation to dis- 
obey process.” It “is in derogation of the com- 
mon natural right which every creditor has to 
collect his debt by subjecting his debtor to due 
process of law in any jurisdiction where he may 
find him, and therefore the privilege should 
not be extended beyond the reason of the rule 
upon which it is founded.” 

Our statute giving a right of action “in any 
county in which the defendant is summoned” 
is but declarative of and in conformity with 
this natural right. 


The appellee contends that the rule of pub- 
lic policy declared by this court in Powers v. 
Arkadelphia Lumber Co. and Martin v. Bacon, 
supra, exempting non-resident suitors from the 
operation of the statute, should also be ex- 
tended, by analogy, to attorneys at law while 
attending in their professional capacity upon 
judicial proceedings in counties other than 
that of their residence. This contention is 
unsound. The reason upon which the rule is 
founded, as we have shown, is that it is to the 
public interest and for the public good that 
courts should be untrammeled in their efforts 
to administer justice between parties to causes 
pending before them. Parties litigant are en- 
titled to be heard in court by themselves and 
counsel. In criminal prosecutions the accused 
is guaranteed this right by express constitu- 
tional and statutory law. Article 2, § 10, Cont. 
1874; Kirby’s Digest, § 2273. So far as the in- 
terest of the public is concerned, the ends of 
justice are fully satisfied when suitors are pro- 
tected in the right to be heard by themselves 
The selection of counsel by ‘suit- 
ors is a matter purely of private concern, and 
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not of public interest. It is not essential to 
the administration of justice, and no rule of 
public policy therefore requires, that courts 
should extend the privilege, which was intended 
for the protection of its own authority and 
dignity and to enable it to do justice between 
the parties, so as to grant immunities to at- 
torneys from their individual liabilities. The 
attorney is only the alter ego of his client, in 
the limited sense that he may plead in matters 
pertaining to his client’s cause. The attorney 
is not subject, like the suitor, to the process 
of the court issued to enable it to carry out its 
orders in pending causes. He cannot stand in 
his client’s shoes as to the consequences of the 
judicial proceedings. Therefore it is not neces- 
sary for courts in order to deal out justice be- 
tween. parties litigant, to shield a non-resident 
attorney from the service of process in a mat- 
ter that concerns him only, and which in no 
manner affects his client’s cause. 


The effect of the service of summons upon 
a non-resident attorney does not operate, like 
an arrest, to deprive the client of the services 
of his attorney, nor does it tend to interfere 
with the dignity and authority of the court, 
and thus to delay and obstruct its orderly pro- 
cedure in the administration of justice. Nor 
can it be said that the mere service of a sum- 
mons upon an attorney while in attendance 
upon the court could have the effect to so em- 
barrass the attorney and distract his attention 
from the cause of his client as to virtually de- 
prive the latter of the benefit of counsel and 
thus deny him his legal right. 

When an attorney goes into a jurisdiction 
other than that of his residence to represent a 
client before a court in a cause there pending, 
he does so by virtue of private contract and of 
his own motion. His case is not like that of 
one who has to attend upon the court as a 
suitor, a juror, or a witness. He is not under 
the protection of the court because he is in at- 
tendance thereon in obedience to its process or 
because he has entered its portals as a suitor. 
While he takes an oath to support the Constitu- 
tion and laws, and is an officer of the court in 
the broad sense that he is licensed to practice 
before it and is amenable to rules adopted for 
the dispatch of the business of the court and 
subject to its orders in conducting any busi- 
ness he may have before the court, yet his 
employment is private, and while pursuing his 
practice before the court he is engaged in his 
own private business. He does not occupy the 
relation to the court of one of the officers chosen 
by the public for the discharge of the public 





its business in the administration of justice. 
But, if he did, there is no rule of public policy 
requiring the court to shield even its officers 
from the service of process in civil actions, 
unless the service of such process would tend 
to impair the authority and dignity of the 
court and to obstruct the administration of jus- 
tice. We cannot see that the mere service of a 
summons in a civil action upon any of the 
officers of the court while in the discharge of 
their duties would in any manner reflect upon 
the dignity of the court, or lessen its authority, 
or impede the administration of justice. 


Our attention is directed by learned counsel 
for appellee to quite a number of cases in sup- 
port of their contention that the privilege ex- 
tends to attorneys as well as to witnesses and 
parties. We have examined these cases care- 
fully, and it would too greatly extend this opin- 
ion to review them seriatim. * * * 


Perhaps the strongest case cited by counsel 
for appellee is that of Brooks v. State ex rel. 
Richards, 3 Boyce (Del.) 1, 79 Atl. 790, 51 L. 
R. A. (N. S.) 1126, Ann. Cas. 1915A, 1133, 
where it is said: 


“The privilege of parties to judicial proceed- 
ings, as well as witnesses, attorneys, judges, 
jurors and certain other officers of the court, of 
going to the place where they are held, and 
remaining as long as necessary, and returning 
wholly free from the restraint of process in 
other civil proceedings, has been long settled 
and liberally enforced. The rule is of ancient 
origin, and is mentioned in the Year Books as 
early as Henry VI. It came to us out of the 
common law with only such modifications as 
were required to make its principle harmonize 
with American institutions and to be in accord 
with American jurisprudence. * * * The privi- 
lege arises out of the authority and dignity of 
the court, it is founded on the necessities of 
judicial administration, it has for its primal 
object the protection of the court and not the 
immunity of the person, and is extended or 
withheld only as judicial necessities require.” 


There was a time in England when men, how- 
ever honest they may have been, if unable to 
pay their debts, were subject to arrest and im- 
prisonment in the tower. This barbarous prac- 
tice prevailed from the enactment of the “Stat- 
ute of Merchants,” in 1288, until it was finally 
abolished in the reign of Victoria, in 1868. Stat- 
utes 32 and 33 Vict., p. 571. There was also a 
long period in England when, under the influ- 
ence and domination of a rampant ecclesias- 
ticism, kings and popes alike granted numerous 
scandalous immunities and privileges to a fa- 
vored few of special classes. World’s History 
and its Makers, vol. 1, p. 362; 1 Green’s History 
of England, p. 164 et seq. It is not surprising, 
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arrest should have taken root and flourished in 
the soil of England at a time when it was rich 
in the production of special privileges, and when 
poor, but honest, men had to live in mortal 
dread of being arrested and imprisoned for 
debt. It is easy to see that in such times 
witnesses, jurors, suitors, and attorneys might 
be intimidated from attendance upon the courts, 
and that the court would therefore be hampered 
in the administration of justice, and hence the 
necessity for extending the privilege from ar- 
rest to these persons while going to, attending 
upon, and returning from the courts. Thus 
arose the above doctrine of the common law 


- which some American courts attempt, by anal- 


ogy, to apply in this country. But there is no 
analogy. For here the whole fabric of gov- 
ernment rests upon the principles of equality 
and liberty, and the doctrine of equal rights to 
all and special privileges to none finds expres- 
sion not only in the Constitution of the United 
States, but in the organic law of every state in 
the Union. 


We can readily understand how the arrest of 
an attorney during the progress of a trial, in 
the presence of the court, which would neces- 
sitate his giving bail, or else being removed 
from the court, would seriously encroach upon 
the dignity of the court and disturb its orderly 
procedure, and deprive the suitor of his right 
to be represented by the counsel of his choice, 
and also deprive the court of the aid of such 
counsel. But the service of a copy of a sum- 
mons upon counsel, which is merely a notice to 
him that proceedings have been instituted 
against him in another jurisdiction, could have 
no such effect. There is no analogy whatever 
between the service of process of summons and 
the service of capias. All the reasons therefore 
for the common law doctrine of privilege from 
arrest wholly break down in this country when 
they are attempted to be applied to the mere 
service of summons. Every reason for the rule 
having failed, the rule itself should fail. 


To hold that non-resident attorneys are im- 
mune from the service of summons, or other 
process, not in arrest, while they are volun- 
tarily in attendance upon the court upon their 
private business, would be to confer upon them 
a special privilege not enjoyed by resident 
attorneys. Kutner v. Hodnett, 59 Misc. Rep. 21, 
109 N. Y. Supp. 1068. “The reason upon which 
those decisions are based” that so hold, as stated 
by the Supreme Court of North Carolina, ‘is not 
satisfactory to us.” Greenleaf v. People’s Bank 
of Buffalo et al., 1383 N. C. 292, 45 s, E. 638, 
63 L. R. A. 499, 98 Am. St. Rep. 709. We agree 
to the conclusions reached by Chief Justice 








Clarke in his concurring opinion in that case 
It occurs to us that those decisions follow rath- 
er loosely the doctrine of the common law with- 
out a proper analysis and consideration of the 
reasons upon which such doctrine was founded. 


The framers of our Code, who were presum- 
ably familiar with the doctrine of the common 
law, only exempted witnesses from being sued 
in counties other than that of their residence. 
Our court has exempted suitors, on the ground 
of public policy, and by this appeal we are asked 
to exempt non-resident attorneys. To do so 
would be approving a doctrine which is con- 
trary to the genius of our institutions, and 
which should have no place in the jurisprudence 
of this country. 


If we are correct in our conclusion that no 
rule of public policy in the administration of 
justice is infringed by denying the privilege 
to attorneys, then there is no more reason why 
the privilege from service of summons should 
be granted to them than to those of any other 
profession or business calling. To do so would 
put the courts in the attitude of establishing a 
highly discriminatory class privilege in favor 
of the legal profession. * * * 


The judgment is therefore reversed, and the 
cause remanded, with directions to overrule the 
motion to quash. 


Note.—Nou-resident Attorney Attending Trial 
Not Exempt from Civil Process—It may be 
well to notice that the rule as to non-resident 
party or witness being exempt from civil process 
while in attendance on court and going and re- 
turning extends only to those voluntarily in at- 
tendance and does not apply to one who has been 
made to attend by force of criminal process or 
has been brought there under extradition proceed- 
ings, there being good faith and no fraud or pre- 
tense in the proceeding. Ex parte Hendersen, 
27 N. D. 155, 145 N. W. 574, 51 L. R. A. (N. S.) 
328. There was such statement as the instant 
case shows in the Brooks case but exemption was 
there denied to the president of a corporation 
attending an argument in a case in which his 
corporation was a party. He was not thought 
among the class of “persons whose duty requires 
their attendance upon the court and whose pres- 
ence is necessary to the court in the performance 
of its function of administering justice.” This, 
however, goes beyond witnesses and suitors, and 
it would seem a suitor that was an artificial 
entity ought to be entitled to be represented by 
its executive officer or even by its board of direc- 
tors. His being present at an argument merely 
may have differentiated this case. But taking it 
that the rule.is broad as stated in regard to wit- 
nesses and suitors, why should it not extend to 
attorneys, who, as privileged to represent parties 
before the court, there appear? Is it not a pre- 
sumed necessity of judicial administration that 
one authorized not only to speak for a party, but 
to bind him in his acts, should be present and 
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entitled to the same exemptions as his client? 
What more does the law care about his being 
employed to be there than it may care for a wit- 
ness coupling with his voluntary appearance a 
condition that his expenses be paid or remunera- 
tion given him, say for expert testimony? Sup- 
pose he is a professional expert, shall he not be 
exempt from service of process, while in attend- 
ance for pay? He is none the less an aid to 
the court in the performance of its duties. It 
has been held that a non-resident who attends 
a proceeding in bankruptcy as a party and as 
attorney in fact for other parties is exempt from 
process. Matthews v. Tufts, 87 N. Y. 568. In 
Huddeson v. Prizer, 9 Phila. 65, it is said of 
exemption from process that: “It is a privilege 
which extends alike to parties, witnesses, attor- 
neys, jurors and all others who are assisting in 
the administration of justice. It is alike the 
privilege of the person and the privilege of the 
court. It renders the administration of justice 
free and untrammeled and protects from improper 
interference all who are concerned in it.” It may 
not be that a rule which refuses to exempt a 
non-resident attorney from service of process 
applies to an attorney being sued in a county not 
of his residence. The former was held in Kutner 
v. Hodnett, 109 N. Y. Supp. 1068. He might not 
be thought a necessary party and he is allowed 
in the foreign state only by courtesy, while he 
is employed in his own state as a matter of right. 


The cases in which the claim of exemption of 
attorney from suit while attending court away 
from his home are exceedingly rare, but it has 
been claimed. Thus in Hoffman v. Judge Cir- 
cuit Court, Mich. 38 L. R. A. 663, an attorney 
at law was held exempt from service of process 
while away from his home county attending court 
in another county, and it was said the same con- 
siderations that exempt witnesses and suitors ap- 
ply to attorneys. 


In Trust Co. v. Ry. Co., 74 Fed. 442, the ser- 
vice of a subpoena on a non-resident attorney 
attending a court in another state was vacated on 
the principle that out of the common law rule 
as to attorneys well established in the courts of 
America that “all persons who have any relation 
to a cause which calls for their attendance in 
court and who attend in the course of that cause, 
though not compelled by process, are for .the 
sake of public justice, protected from arrest,” etc. 
It was admitted that state decision preponderated 
the other way where there was no arrest, but it 
was said: “The doctrine of the federal courts 
clearly extends the privilege in favor of non- 
residents at least, to all civil process.” This case 
said that no decision has been called to the 
court’s attention where the exemption had been 
denied to any attorney and he cites old cases 
where generally the right of exemption has been 
declared. In Parker v. Hotchkiss, 1 Wall, p. 269, 
Fed. Cas. 10739, the judge said: “I am informed 
that since our term began a gentleman of the 
bar, who had come from a neighboring county 
as counsel in a case pending before us by an 
eminent state judge (Judge Sharswood) from the 
service of a summons out of his court.” 


It is difficult to determine where the weight of 
authority lies because there is so little of it, but 
we greatly doubt whether the rule as to attorneys 








being exempt from service of process in an 
ordinary suit would be sustained. At common 
law the only rule was that they should not be 
arrested. While some cases use general language 
in which attorneys are put in the same category 
as witnesses and suitors, yet few cases involve 
the direct question. A majority of the cases say 
suitors and witnesses and omit reference to at- 
torneys. 


As an illustration of the general language re- 
ferred to, see a case just decided by U. S. Su- 
preme Court. Stewart v. Ramsey, 37 Sup. Ct. 44. 
The question of a witness’ exemption only was 
involved, but he is coupled only with suitors in 
the statement. Why not also with attorneys? 
We think the English rule as to an attorney 
being an officer of court does not apply, especially 
as it provides only for a sort of special proceed- 
ing against him. 
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RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QuESTION No, 116. 


Law Clerk; Attorney at Law; Relation to 
Client—Purchase by clerk in office of attorney 
for assignee of creditors, of doubtful claim in 
favor of the assigned estate; his duty upon 
realization. 


A clerk in the office of the atiurney for as- 


signee for the benefit of creditors purchased, . 


before the final accounting, and for the sole 
purpose of disposing of all the assets of the 
estate, a claim of the assigned estate against 
another bankrupt estate. The nominal consid- 
eration was actually passed. Before this sale 
was made, the attorney for the assignee in- 
quired of the attorney for the trustee of the 
bankrupt estate whether any dividend would 
subsequently be declared, and was informed in 
definite terms that there was no prospect of 
any further dividends. Subsequently a divi- 
dend was actually declared by the bankrupt 
estate, and the law clerk, who is the owner of 
the claim, is now a practicing attorney. At 
the time he bought this claim, although he was 
employed in the office of the attorney for the 
assignee, he was an entire stranger to the busi- 
ness of this estate and had not the slightest 
part in any manner in the administration of 








ea ., st fe me 








XUM 


Vou. 84. 


CENTRAL LAW JOURNAL 


37 








the estate. He now wishes to know whether 
there is any impropriety in his claiming or 
accepting the proceeds of this dividend. 


ANSWER No. 116. 


In the opinion of the committee, a clerk em- 
ployed in the office of the attorney for an 
assignee for the benefit of creditors occupies 
such a relation to the administration of the 
trust that a purchase by him from the assignee, 
of a claim belonging to the estate is improper. 
Nevertheless, since the purchase has been ef- 
fected and a dividend declared, we think that 
the purchaser should accept the proceeds and 
dispose of them as a trust fund. Even though 
all the parties acted in entire good faith and 
with the sole motive of closing up the estate 
with the least possible expense, yet the pro- 
tection of trust estate generally requires the 
rigid enforcement of the salutary rule estab- 
lished by courts of equity respecting the pur- 
chase of trust property by a trustee or those 
associated with him. 





QUESTION No, 121. 


Collection Agent; Employment; Relation to 
Third Persons—Acceptance of employment by 
an attorney from collection agent as intermedi- 
ary; disapproved. 


A is engaged in the collection business and 
is not an attorney. He represents various cli- 
ents. B is an attorney, and is retained by A 
to institute certain actions and draw certain 
papers in actions in the name of clients of A, 
and is to receive his fee from A at an agreed 
price for each item of work performed. 

Is it permissible for an attorney in this man- 
ner to accept retainers from a person engaged 
in the collection business who is not an attor- 
ney; and does it make any difference whether 
A and B are in the same office, or have sep- 
arate offices? 


ANSWER No, 121. 


Even if the practice in this case is not illegal, 
as being in principle the splitting of fees be- 
tween a lawyer and a layman,or as permitting 
a collection agency to practice law, still it is 
improper in the opinion of the committee, which 
has frequently stated that the relation between 
the client and the lawyer should be a direct 
personal relationship. (See Questions and An- 
swers 47 II-b, 68 and 74.) In the opinion of the 
committee, it makes no difference whether A 
and B are in the same office, or have separate 
offices. 








HUMOR OF THE LAW. 


A prisoner was in the dock on a serious 
charge of stealing and the case having been 
presented to the court by the prosecuting so- 
licitor, he was ordered to stand up. 

“Have you a lawyer?” asked the court. 

“No, sir.” 

“Do you want a lawyer to defend the case?” 

“Not particular, sir.” 

‘Well, what do you propose to do about the 
case?” 

“W-e-l-1,” with a yawn, as if wearied of the 
thing. “I’m willin’ to drop the case, far’s I’m 
concerned.”—Answers. 





“Mammy” Washington seemed very ill at 
ease in court. She admitted to the judge that 
it was her first time on “poleeceman ground.” 
Considerable difficulty was experienced in mak- 
ing her answer questions. She would go just so 
far and then stop, all a-fluster. 

The judge hit upon a scheme. 


“There is no need for you to be excited, Mrs. 
Washington,” he said, with a smile. “I’m just 
a judge and you are just you.” 

At last the old negress found her tongue. 

“Dat’s jes’ hit, suh,” she cried, éxplosively, 
“T is me, but you isn’t you, in dem spec’s, and 
wid dat crokay mallet in yo’ han’. Ef yo’ could 
fix hit fer to talk dis over in a kitchen, I’d be 
all right, jedge!”—Case and Comment. 





A judge, who used to wear very Jong, waving 
hair and a heavy beard, one day was on his way 
to court when he was accosted by a little street 
bootblack, with an exceedingly dirty face, with 
the customary, “Shine, sir?” He was very im- 
portunate, and the judge, being impressed with 
the terrible state of the boy’s face, said: 

“IT don’t want a shine, but if you’ll go wash 
your face I’ll give you sixpence.” 

“All right, sir.” 

“Well, let me see you do it.” 

The boy went to a neighboring fountain and 
made his ablutions. 

Returning, he held out his hand for the six- 
pence. The judge said: 

“Well, you earned your money. Here it is.” 

But the boy said: 

“JT don’t want your money, old fellow. You 
can take it and have your hair cut,” and forth- 
with scampered off.—Ezchange. 
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1. Assault and Battery — Deadly Weapon.— 
A piece of metal used in setting up forms in 
printing office, about seven inches long and 
from half an inch to an inch thick, weighing 
about three pounds, with which was inflicted 
a wound about an inch long, leaving a small 
scar, was not a “deadly weapon.”—Kinchen v. 
State, Tex., 188 S. W. 1004. 


2. Variance.—Under an indictment charg- 
ing assault and battery with a club, proof that 
the assault was committed with a strap was 
not a fatal variance, where the defendant could 
not have been misled, and must have known 
that the charge was that of unlawfully flog- 
ging a convict.—State v. Mincher, N. C., 90 S. 
E. 429. 


3. Attormey and Client—Misconduct.—Mem- 
ber of bar accepting payment in full for filing 
a petition for divorce, who misrepresented 
status of proceeding, held guilty of unprofes- 
sional conduct, ordered :to repay amount re- 
ceived, and suspended.—Grinsell v. Wilcox, R. 
I., 98 Atl. 977. 

4. —Scope of Employment.—Attorneys at 
law are not liable if their acts are in good faith 
and pertinent to the matter in question.— 
Waugh v. Dibbens, Okla., 160 Pac. 589. 

5. Bankruptey—Homestead.—Congress by the 
Bankruptcy Act cannot destroy the lien of a 
judgment creditor, who on execution has been 
allotted the homestead of the judgment debtor. 
—wWatters v. Hedgpeth, N. C., 90 S. E. 314. 

6. Banks and Banking—Blank Indorsement. 
—wWhere a stockholder in a national bank sold 
shares to the cashier or his wife delivering his 











certificate to the cashier with blank indorse- 
ment, with request to transfer on same, direc- 
tion of verdict in action by receiver against the 
stockholder to collect assessment was error.— 
Freeman v. Jackson, Ga., 90 S. E. 467. 


7.——Collection.—The proceeds of a draft pur- 
chased by a bank cannot be attached as the 
property of the drawer; but, if the bank was a 
mere collecting agent, the proceeds would be 
subject to attachment.—Worth Co. v. Interna- 
tional Sugar Feed No. 2 Co. N. C., 90 S. E. 
296. 


8. Negligence.—It is negligence in a bank 
receiving a draft or check for collection to 
send it directly to the drawee, though the 
drawee is the only bank at the place of pay- 
ment.—American Nat. Bank v. Savannah Trust 
Co., N. C., 90 S. E. 302. 

9. Notice—A bank is chargeable with 
knowledge of its teller and bookkeeper, and 
cannot claim to hold money received for deposit 
by such agents without being charged with 
their knowledge had when receiving it.—Hale 
v. Windsor Sav. Bank, Vt., 98 Atl. 993. 

10. Part Payment.—A bank at which a 
note is made payable, and to which it has been 
sent by the payee for collection, has no right, 
without special authority to accept a part pay- 
ment.—Peaslee-Gaulbert Co. v. Dixon, N. C., 9 
S. E. 421. ‘ 

11. Ultra Vires.—A plea of ultra vires is 
available to a national bank in a suit on a 
contract beyond its powers, under the National 
Banking Act, but if it has received the money 
or property under such a contract, not malum 
in se and refuses to return it, the other party 
may recover the money or property by which 
the bank has actually benefited.—Gilbert v. 
Citizens’ Nat. Bank of Chickasha, Okla., 160 Pac. 
635. : 

12. Bills and Notes—Accommodation Indors- 
er.—Accommodation indorsers of note, in which 
there is a waiver of homestead and concealed 
usury, are in consequence of their increased 
risk discharged from liability; but if they know 
of the usury, they do not escape all liability, 
but may be relieved of usury upon a proper 
plea.—Vaughan v. Farmers’ & Merchants’ Bank, 
Ga., 90 S. E. 478. 

13. Bona Fide Purchasers.—An indorse- 
ment on a check, “To be applied on paper held 
by (mortgagee) if found correct,” is notice 
to assignees of the check of the mortgagee’s 
right, and the assignees are not bona fide pur- 
chasers.—Slimmer v. State Bank of Halstad, 
Minn.; 159 N. W. 796. 

14, Escrow.—In an action on a note to a 
printing company, evidence that the stock of 
the printing company was worthless, and the 
newspaper published by it at a loss, was admis- 
sible on the issue of fraudulent concealment 
of facts by an officer of the printing company 
and plaintiff corporation to whom the maker 
delivered the note in escrow.—Northern Trust 
Co. v. Bruegger, N. D., 159 N. W. 859. 

15. Jurisdiction.—No jurisdiction to declare 
invalid a note of an insolvent corporation, pro- 
ceeds of which are to pay dividends, exists ex- 
cept on averment and proof of contemporaneous 
insolvency.—-Williams v. S. M. Smith Ins. 
Agency, W. Va., 90 S. E. 393. 

16. Negotiability—An executor’s blank in- 
dorsement upon a check payable to him as 
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: : 
executor, and covering funds belonging to the 


estate, made the check payable to any one who 
might become the bearer and available to such 
bearer for bank deposit by his indorsement of 
it—Hale v. Windsor Sav. Bank, Vt., 98 Atl. 993. 


17. Non Est Factum.—In suit on a note, a 
plea of non est factum is inapplicable where 
defendants admitted signing the instrument, 
and there is no evidence of any alteration after 
execution.—Farmers’ & Citizens’ Sav. Bank v. 
Smith, Tex., 188 S. W. 1026. 

18. Carriers of Goods—Initial Carrier.—An 
initial carrier issuing its bill of lading for in- 
terstate shipment of goods becomes liable to the 
lawful holder of the bill of lading for damage 
to the shipment caused by it or any connecting 
earrier over whose lines the shipment passes 
before reaching destination.—St. Louis, I. M. & 
S. Ry. Co. v. Cunningham Commission Co., Ark., 
188 S. W. 1177. 


19. Limitation of Liability —Although a 
contract limiting liability of a carrier casts bur- 
den of showing negligence on shipper, where 
cars of stock were 76, 62, and 53 hours in cover- 
ing a distance usually requiring 30 to 36 hours, 
held that there was an unreasonable delay suf- 
ficient to raise inference of negligence, and 
shift burden to carrier to show that delay was 
beyond its control.—Louisville & N. R. Co. v. 
Montgomery, Tenn., 188 S. W. 1146. 


20. Scope of Agency.—A traveling fast 
freight soliciting agent, soliciting freight at 
points not on the carrier’s lines, is a general 
agent, with power to bind the carrier to fur- 
nish cars at such points.—Kissell v. Pittsburgh, 
Ft. W. & C. Ry. Co., Mo., 188 S. W. 1118. 

21. Storage Charges.—From the time a 
earrier refuses to pay for damage to a ship- 
ment of goods, it is the consignee’s duty to 
take them, they not having become worthless 
by the carrier’s act, with right to sue for dam- 
ages; so that not taking them he is liable for 
storage charges.—Holloman v. Southern Ry. Co., 
N. C., 90 S. E. 292. 

22. Carriers of Live Steck—Injuries in Tran- 
sit—A shipper cannot recover as damages for 
injuries to live stock in transit an amount al- 
leged to have been expended for medicines and 
care, in the absence of showing that such 
amount was reasonable and necessary.—Pan- 
handle & S. F. Ry. Co. v. Norton, Tex., 188 S. W. 
1011. 

23. Carriers of Passengers—Ejection.—To 
justify ejection of a passenger for intoxication 
and disorderly conduct, the proof must show 
with reasonable certainty that passenger was in- 
toxicated or guilty of such conduct; mere gen- 
eral statements not being sufficient.—Phillips v. 
Ohio Valley Electric Co., W. Va., 90 S. E. 342. 

24. Free Transportation.—Acts 1913, c. 9, §§ 
6, 7 (Code 1913, §§ 6, 7 [secs. 641, 642]), forbid- 
ding free transportation of passengers by car- 
riers, except of employes, intend joint partici- 
pation and punishment of carrier and passen- 


ger, either directly or indirectly, to constitute 
a violation thereof.—Comisky v. Norfolk & W. 


Ry. Co., W. Va., 90 S. E. 385. 

25. Free Transportation.—A carrier is lia- 
ble to one injured by its negligence while rid- 
ing without paying fare, notwithstanding his 
presence on the train was illegal under the act 
to regulate commerce (Act Feb. 4, 1887, as 























amended by the Act June 29, 1906).—Illinois 
Cent. R. Co. v. Messina, Miss., 72 So. 779. 


26. Free Transportation.—A shipper of 
live stock who was given free transportation 
in consideration for feeding and caring for the 
stock, is a passenger.—Lusk v. McBride, Okla., 
160 Pac. 595. 

27. Commerce — Employment. — Where a 
brakeman who was a member of a train crew 
engaged indiscriminately in handling interstate 
and intrastate freight was injured while going 
from his caboose to yard office for supplies for 
the caboose, he was not then employed in in- 
terstate commerce.—McBain v. Northern Pac. 
Ry. Co., Mont., 160 Pac. 654. 

28. Intoxicating Liquors. — Act. Cong. 
March 1, 1913, known as the Webb-Kenyon Act, 
divesting intoxicating liquors of their inter- 
state character when intended to be received, 
ete., or used in violation of state laws, is not 
unconstitutional as attempting to confer upon 
state power to regulate interstate commerce.— 
Brennen v. Southern Express Co., S. C., 90 S. E. 
402. 

29._—Unlawful Discrimination—Act Febru- 
ary 20, 1915 (29 Stat. at Large, p. 140), render- 
ing it unlawful to transport intoxicants from 
without the state into it, except that any per- 
son might receive not exceeding a gallon a 
month, held violative of federal constitution 
previous to absolute prohibition in the state, 
by making unlawful discrimination against li- 
quors in interstate commerce.—Brennen ev. 
Southern Express Co., S. C., 90 S. E. 402. 

30. Corporations—Foreign Corporation.—In 
action, for labor rendered, against stockholders 
in a foreign corporation not complying with 
statutes, warrant describing them as stock- 
holders in a foreign corporation not authorized 
to do business in the state, held sufficient to 
charge them as partners, although not describ- 
ing them in terms as partners.—Cunnyngham v. 
Shelby, Tenn., 188 S. W. 1147. 

31. Customs and Usages—Ambiguity.—A local 
custom or usage applying to a special or par- 
ticular class of business may ‘not be proven to 
explain ambiguous terms of a contract, unless 
pleaded.—Gilbert v. Citizens’ Nat. Bank of 
Chickasha, Okla., 160 Pac. 635, 

32. Death—Amendment of Pleadings.—Where 
a widow of an employe sues under a state stat- 
ute and defendant excepts on the ground that 
the Federal Employers’ Liability Act precludes 
the right of action under a state statute, the 
petition may be amended to. substitute the 
widow as administratrix for the benefit of her- 
self and child.—Lanis v. Illinois Cent. R. Co., 
La., 72 So. 788. 

33. Beneficiaries.—In action against rail- 
road, under Federal Employers’ Liability Act, 
for death of its fireman, brought for benefit of 
infant daughter, sum which plaintiff was en- 
titled to recover for her was properly limited 
to what she had reasonable expectations of re- 
ceiving from her father but for his death.— 
Davis’ Adm’r v. Cincinnati, N. 0. & T. P. Ry. 
Co., Ky., 188 S. W. 1061. 

34. Electricity—Service.—Although contract 
of an electric company provided for discontinu- 
ance of service without notice upon nonpay- 
ment of consumer’s bill, the company had no 
right to discontinue service after the tender 
of the proper amount by the consumer, although 
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he was in arrears.—Little Rock Ry. & Electrie | 


Co. v. Leader Co., Ark., 188 S. W. 1182, 

35. Esteppel—Consignee in Good Faith.— 
Where one mails a bill of lading to the con- 
signee of shingles and makes draft for part of 
the price, he cannot maintain trover against a 
transferee of the consignee in good faith and 
without notice.—E. G. Willingham’s Sons v. Mc- 
Guffin, Ga., 90 S. E. 356. 

36. Incompetent Positions.—Plaintiff’s posi- 
tion in suing for goods, and in a prior action 
for damages thereto, being that they were not 
rendered worthless by defendant carrier’s acts 
he cannot take the opposite position as against 
defendant’s claim for storage charges.—Hollo- 
man v. Southern Ry. Co., N. C., 90 S. E. 292. 

37. Executors and Administrators—Ancillary 
Administrator.—Goods once in legal possession 
of executrix duly appointed in Texas could not 
afterward be affected by administration granted 
in Missouri to which they were removed for 
purposes of sale, so that the Missouri court 
had no authority to appoint an ancillary admin- 
istrator over them.—Hill v. Barton, Mo., 188 S. 
W. 1105. 

38. Rescission.—Where an administrator or 

executor obtains an order to sell mortgaged 
property to pay debts of succession without no- 
tice to the mortgage creditor, the latter is en- 
titled to have the order of sale rescinded, on 
making prompt demand by rule on the admin- 
istrator or executor.—Succession of McCall, La., 
72 So. 818. 
, 39. Exemptions—Head of Family.—A priest 
of the Roman Catholic Church who had his sis- 
ter living with him under an agreement to main- 
tain her, held a head of a family within the 
exemption statute, Code Iowa 1897, § 4008.—In 
re’ Opava, U. S: D.’ C.,: 285 ‘Fed. 779. 

40. False Imprisonment —Respondeat Su- 
perior.—Carrier is liable for false imprisonment 
of employe for nonpayment of fare when he 
believes he is entitled to free transportation 
under contract for services; imprisonment hav- 
ing resulted from unlawful arrest by conduc- 
tor.—Comisky v. Norfolk & W. Ry: Co., W. Va., 
90 S. E. 385. 

41. Forgery—Evidence.—In a prosecution for 
making and uttering a false check, charge that 
if defendant uttered the check, but did not 
know it was a forged check, or did not intend 
to defraud the parties, or no parties were de- 
frauded, defendant should be acquitted, was not 
error.—Bates v. State, Ga., 90 S. E. 481. 

42. Fraud—FEvidence.—A statement that de- 
fendant’s liability under a guaranty presented 
for his signature on a note was the same as 
under a former indorsement is not sufficient to 
constitute fraud.—First Nat. Bank v. Schirmer, 
Minn., 159 N. W. 800. 

43. Fraudulent Conveyances—Parties to Ac- 
tion.—For creditor to obtain relief by bill to 
.subject property fraudulently conveyed, it was 
not necessary that holders of liens on property 
involved prior to execution of alleged fraudu- 
lent deeds, which liens were not attacked, be 
made parties defendant.—McCoy v. J. I. Case 
Threshing Machine Co., Miss., 72 So. 784. 

44. Gaming—Principals in Misdemeanor.— 








On trial for keeping a gaming house, if it is 
shown that accused was criminally connected 
by act and intent with the offense, it is suffi- 
cient to convict, as all concerned in a misde- 





e 
meanor are principals.—Ponder v. State, Ga., 96 
S. E. 365. 

45. Gifts—Intent.—The intention to give need 
not be manifested solely by the particular words 
of the donor, but they need only be susceptible 
of that meaning, and the words: “Here are 
the certificates of deposit. Take them to C. and 
they will be all right”—are sufficient to create 
a gift causa mortis.—Mellor v. Bank of Willows, 
Cal., 160 Pac. 567. 5 

46. Guardian and Ward—Tender.—Where the 
guardian of a minor takes notes with personal 
security without authority from the county 
court, and without approval of the loan made, 
a tender of the notes in settlement with his 
successor, who refuses them and institutes suit, 
is insufficient—Cabell v. McLish, Okla., 160 Pac. 
592. 

47. Homestead—Adult Heirs.—An adult heir 
cannot acquire a homestead in his own right of 
the ancestor’s land so long as there is an out- 
standing right of homestead right in an infant 
heir.—Greer v. Griffis-Newbern Co., Ark., 188 §S. 
W. 1186. 

48. Husband and Wife—Deeds.—Conveyance 
to husband and wife reciting that, if the hus- 
band died without bodily heirs, the wife should 
takke by survivorship, and if she died without 
issue, he should take an undivided moiety, con- 
veyed to her an undivided half in fee absolutely 
and to the husband a fee subject to a condition 
in her favor in case he should die without chil- 
dren.—Young v. Brown, Tenn., 188 S. W. 1149. 

49. Joinder of Husband.—Under Ky. St. § 
506, an instrument, granting the wife’s separate 
estate, not joining the husband in the granting 
clause, but, following description of the land, 
joining him for the purpose of relinquishing 
homestead and dower, signed and acknowledged 
by the husband and wife, is a joint deed, and 
conveys good title—Hopper’s Adm’r v. Hop- 
per, Ky., 188 S. W. 1069. 

50. Suretyship.—Under Civ. Code 1910, § 
3007, declaring that a married woman cannot 
bind her separate estate by contract of surety- 
ship, a mortgage note, executed by a married 
woman, binding her separate estate and payable 
to her son, which was intended for him to 
pledge as collateral, is unenforceable by the 
creditor, where informed of the purpose of the 
transaction.—Milton v. Setze, Ga., 90 S. E. 469. 

51. Indictment and Information—Definiteness. 
—In a prosecution for operating a blind tiger 
in violation of Act No. 8 of 1915, defendant is 
entitled to be informed before he pleads whether 
he is prosecuted for keeping liquors for sale, 
barter, exchange, or habitual giving away of 
liquors.—State v. Nejin, La., 72 So. 801. 

52. Election.—Where accused was charged 
with cattle theft, and with receiving stolen prop- 
erty, it was not error to refuse to require the 
state to elect on which charge it would pros- 
ecute, nor to submit both charges to the jury.— 
Longoria v. State, Tex., 188 S. W. 987. 

53. Insufficiency.—Indictment, in language 
of Laws 1912, c. 136, § 3, requiring posting of 
copies of anti-tipping statute in conspicuous 
places in passenger or sleeping cars, held insuf- 
ficient as failing to allege coach was being 
used as part of train engaged in hauling passen- 
gers.—State v. Southern Ry. Co. in Mississippi, 
Miss., 72 So. 837, 
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54. Insurance—Fraternal Society.—A frater- 
nal society sustains no relation of trust to- 
ward one who sues to enforce an alleged liabil- 
ity under a certificate of a member whom the 
society has undertaken to expel—Marcus y. Na- 
tional Council of Knights & Ladies of Security, 
Minn., 159 N. W. 835. 


55. Murder of Insured.—A beneficiary in a 
life policy who murders the assured is barred 
from collecting the insurance money.—Equitable 
Life Assur. Soc. of the United States v. Weight- 
man, Okla., 160 Pac. 629, 

56. Surety Company.—Although one bonded 
as “employe” was, during a part of the year, 
compensated on the net profit basis, the surety 
company was liable for his dishonesty, for he 
did not cease to be “employe” because of change 
in the method of fixing a portion of his com- 








pensation.—Adams Co. v. Nesbit, S. D., 159 N. 
W. 869. 
57.—Tender.——In action for insurance agent’s 


failure to cancel a policy, a tender or return of 
the premium is not necessary in the absence of 
a showing that the agent had none of the com- 
pany’s money on hand.—Westchester Fire Ins. 
Co. v. Bollin, S. C., 90 S. E. 327. 

58. Imtoxieating Liquors—Clubs.—Under the 
former construction of Rev. St. 1909, § 7188, as 
to selling liquor without a license, that it was 
not violated by clubs selling to their members, 
where the prosecuting witness, in seeking to 
procure drinks from a club to make a case, 
employed means to make it appear that he was 
a member thereof in order to accomplish such 
purpose, a conviction was not authorized.— 
—State v. Ebel, Mo., 188 S. W. 1132. 

59. Evidence.—Proof of one sale is suffi- 
cient to authorize a conviction of violation of 
an ordinance prohibiting the keeping of intox- 
icating liquors for sale.—Jefferson v. City of 
Perry, Ga., 90 S. E. 365. 

60. Unlawful Sales.—To avail himself of 
the exception of Burns’ Ann. St. 1914, § 8351, in 
favor of licensed druggists, a druggist must 
secure a license from the state board of phar- 
macy, without which, for unlawful sale of 
liquor, he may be prosecuted under such section, 
rather than sections 8349, 8352, which apply re- 
gardless of license.—Hollon y. State, Ind., 114 
N. E. 6. 

61.——-Searches and Seizures.—In a prosecu- 
tion for violating the liquor law, there was no 
error in admitting testimony that defendant’s 
house was searched and several bottles of whis- 
key found at or about the time of the alleged 
sale.—Bishop v. State, Ga., 90 S. E. 369. 

62. Landlord and Tenant—Sub-Letting.—A 
clause in a lease, restricting right of lessee to 
assign or sublet the premises, is for the benefit 
of the lessor, and can be set up alone by him.— 
Chilson v. Cavanagh, Okla., 160 Pac. 601. 

63. Lieenses—-Taxation.—Const. art. 225, re- 
quiring taxation to be equal and uniform, does 
not apply to license tax, which, under article 
229, may be graduated as to those engaged in 
severing natural resources from the _ soil.— 
Standard Oil Co. of Louisiana v, Police Jury of 
Red River Parish, La., 72 So. 802. 

64. Master and Servant—Competent Servant. 
—Where the master used due diligence in selec- 
tion of competent servant to give warning sig- 
nals and adopted a safe signal system, he is not 











liable for negligence of a fellow servant in 
failing to give a proper signal.—Wiesner v, Bon- 
ners Ferry Lumber Co., Idaho, 160 Pac. 647. 

65. Direction of Verdict.—Federal Employ- 
ers’ Liability Act does not affect practice in 
state courts in actions thereunder so as to au- 
thorize application of the rule of federal courts 
that a verdict may be directed where the evi- 
dence preponderates in favor of one party.— 
Lexington & E. Ry. Co. v. Smith’s Adm’r, Ky., 
i88 S. W. 1091. 

66. Negligence.—It is negligence to direct 
an employe to insert a fuse in electrical con- 
nections without warning him that the switch 
had been changed so as not to cut the current 
entirely off.—-Earl v. San Francisco Bridge Co., 
Cal., 160 Pac. 570. 

67.——Negligence.—As to an employe who 
looked after switch lights in a yard and made 
repairs on the yard tracks, railroad in not hav- 
ing some one on front of caboose which was 
being pushed by an engine to warn employes 
of its presence was guilty of negligence.—Lex- 
ington & E. Ry. Co. v. Smith’s Adm’r, Ky., 188 
Ss. W. 1091. 

68. Vice Principal.—That a foreman hold- 
ing a flaming torch over an open manhole of a 
receiving oil tank, was more reckless than was 
necessary, does not exempt the employer from 
liability.—Lanis v. Illinois Cent. R. Co., La., 72 
So. 788. 

69.——Warning.—A sailor who was warned 
that planks across a hatch were barely suf- 
ficient to support the weight of an average 
man, but carelessly walked upon the planks 
while another was standing thereon, causing 
them to break, is barred by contributory negli- 
gence from recovery of damages from the own- 
ers of the ship.—Connelly v. Southern Pace. 
Co., La., 72 So. 829. 











70. Mechanies’ Liens—Claim of Lien.— Where 
a materialman filed his claim of lien in due 
time, with owner and contractor,.it is imma- 


terial whether the contractor was paid in full 
for work done to time of filing notice, if he 
continues the work and is paid, since funds 
earned after such filing are subject to lien.—Blue 
Pearl Granite Co. v. Merchants’ Bank, N. C., 
90 S. E. 312, 

71. Direction of Verdict.—Where there was 
no objection to the plea or to the evidence, which 
showed without conflict that the contractor, who 
had received the entire contract price, had paid 
it all out in satisfying claims for liens and 
material, verdict was properly directed for the 
owner.—Jones Brick Co. v. Seagler Bros., Ga., 
90 S. E. 473. 

72. Municipal Corporations—Ordinance.—A 
mere legislative declaration that a business or 
occupation, harmless in itself, is inimical to 
the public interest, cannot make it so, nor vali- 
date a restrictive ordinance.—Yee Gee v. City 
and County of San Francisco, U. S. D. C., 235 
Fed. 757. 

73. Pleading and Practice—Where plain- 
tiff’s decedent was injured by defendant’s auto- 
mobile, recovery being sought for noncompliance 
with ordinance requiring driving as near the 
right-hand curb as possible, failure to introduce 
the ordinance was a withdrawal of such theory, 
and its submission was error.—Linstroth v. 
Peper, Mo., 188 S. W. 1125. 
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74. Parent and Child—Employment of Minor. 
—The duty imposed by Act No. 301 of 1908, 
to refrain from employing minor under 14 years 
of age is solely for the protection of the child, 
and its violation creates no liability to a parent 
of a child injured.—Alexander v. Standard Oil 
Co. of Louisiana, La., 72 So. 806. 

75. Principal and Agent—Ratification.— Where 
an agent violates the terms of his authority in 
selling goods and the principal with full knowl- 
edge elects to accept notes and securities for 
the purchase money, he ratifies the unauthorized 
act.—Star Piano Co. v. Brockmeyer, W. Va., 90 
S. E. 338. 

76. Prineipal and Surety—Signature to Bond. 
—A bond not signed by the principal was bind- 
ing upon the surety company, where it was by 
its terms a several bond, where the principal 
was liable without reference to the bond, and 
where similar bonds for previous years, fur- 
nished by the same surety company, were not 
signed by the principal.—Adams Co. v. Nesbit, 
S. D., 159 N. W. 869. 

77. Railroads—Discovered Peril.—Admission 
of driver of automobile damaged by defendant's 
train that he saw the approaching train 20 feet 
away when he was proceeding slowly and could 
have stopped in 3 feet, but did not reverse be- 
cause he thought quickest way was to go 
ahead, in effect asserted that there was no dis- 
covered peril.—St. Louis, B. & M. Ry. Co. v. 
Paine, Tex., 188 S. W. 1033. 

78.——Contributory Negligence.—Driver who 
neither looked nor listened for train that struck 
him, and who, inattentive to any warning, went 
on track behind a train without trying to ascer- 
tain whether another train was about to pass in 
other direction, was guilty of such negligence as 
to preclude recovery for damages to automobile. 
—St. Louis, B. & M. Ry. Co. v. Paine, Tex., 188 
Ss. W. 1033. 

79. Regulation.—Laws 1912, c. 136, § 3, re- 
quiring posting of copies of anti-tipping statute 
in passenger or sleeping cars, makes criminal 
only failure to post such copies in coaches ac- 
tually in use for transportation of passengers.— 
State v. Southern Ry. Co. in Mississippi, Miss., 
72 So. 837. 

80. Receivers—Descriptio 
letters which would cast individual liability 
upon receivers, if signed as individuals, were 
signed “receivers” and not “as receivers,” the 
receivers were individually bound; the word 
“receivers” being mere description of the per- 
sons.—Guimarin v. Southern Life & Trust Co., 
8. C., 90 S. E. 319. 

81. Release—Evidence.—Evidence that a writ- 
ten release was voluntarily executed by plain- 
tiff for a valuable consideration, though con- 
tradicted, sustained a judgment for defendant.— 
Smith v. North Carolina Mutual & Provident 
Ass'n, Ga., 90 S. E. 358. 

82. Inadequacy of Consideration.—Evidence 
that the consideration paid for a release is 
grossly inadequate is alone sufficient to carry 
the question of fraud to the jury.—Knight v. 
Vincennes Bridge Co., N. C., 90 S. E. 412. 

83. Sales—Description of Property.—An order 
for “one American slicing machine” is sufficient 
in its description of the machine, where the de- 
fendant-in possession knew that the machine 
. he had was the identical one described in the 
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order.—Brockett v. American Slicing Mach. Co., 
Ga., 90 S. E. 366. 


84. Specific Performance—Undisclosed Prin- 
cipal.—F act that wife, whose husband contracted 
to exchange her land, could sue or be sued as 
undisclosed principal, though she had not her- 
self signed, was sufficient to give mutuality of 
obligation essential to entitled other party to 
specific performance against wife.—Schader v, 
White, Cal., 160 Pac. 557, 

85. Street Railroads—Contributory Negligence. 
—The driver of an automobile who, on pulling 
out of a garage, saw an electric car approaching, 
and without looking again drove heedlessly on 
the track, is guilty of contributory negligence, _ 
in absence of showing that motorman was 
operating car at dangerous speed, or on dis- 
covery of danger, could have avoided collision. 
—Marston v. Shreveport Traction Co., La., 72 
So. 794. 


86. Taxation—Taxable Property.—The prop- 
erty of a Young Men’s Christian Association, 
used solely for public charity, is not taxable, 
provided its income is not used, nor intended to 
be used, as dividends or profits.—City of Way- 
cross v. Waycross Savings & Trust Co., Ga., 90 
8S. E, 382. 

87. ‘Time—Computation.—By Code 1897, § 48, 
subd. 23, where it was the understanding that a 
sale of land should be consummated March Ist, 
notes and mortgages to be then executed and 
title passed, and March ist fell on Sunday, the 
parties had until the following Monday to per- 
form.—Blake v. Osmundson, Iowa, 159 N. W. 766. 

88.——Crop Contracts.—Under a crop payment 
contract whereby a vendee agreed to deliver to 
the vendor “80 acres crops each year after the 
years described above, 1914, of all crops raised 
each year,” the vendee is entitled to retain the 
crop of 1914.—Regent State Bank v. Grimm, 
N. D., 159 N. W. 842, ‘ 

89. Trusts—Estoppel.—Grantor in deed, con- 
veying a fee simple with full warranties, was 
estopped from setting a parol trust to collect 
rents, apply them to mortgage, and other in- 
debtedness, and thereafter to sell the land and 
pay over to grantor part of proceeds of sale.— 
Walters v. Walters, N. C., 90 S. E. 304. 

90. Investments.—A cestui whose trustee 
has made investment from trust funds in im- 
proper securities may reject them and claim 
damages for wrongful investment, or claim such 
damages and charge such securities, as belong- 
ing to the wrongdoer, with a lien for the dam- 
ages suffered.—In re Mendel’s Will, Wis., 159 
N. W. 806. 

91. Wendor and Purchaser—Contract.—Where 
defendant agreed, as compensation for walnut 
trees, to pay a sum equal to ten times. value 
of nut crop, held that, in computing value of 
crop, nuts eaten by hogs of defendant who was 
in possession, should be considered;- plaintiff 
having no right or authority to keep hogs from 
ranging on that portion of land.—Edwards v. 
Arp, Cal., 160 Pac. 651. 

92. Installments.—Where bond for convey- 
ance allowed purchaser ten years and _ six 
months to pay price with interest, vendor suing 
as installments became due if reasonably re- 
quired for his protection, would be entitled to 
possession of property.—Walker v. Burrell, N. C., 
90 S. E. 426. 














